Application of the Right of First Refusal Provision

Background
OMB Circular A-76 (Attachment B, Paragraphs C.3.d(1) and D.3.a(2)) and Federal Acquisition Regulation (FAR) 7.305(c) require inclusion of the right of first refusal (ROFR) provision in all competitions when the agency is the incumbent provider.
FAR 52.207-3 defines the ROFR as 

The Contractor shall give Government employees who have been or will be adversely affected or separated as a result of award of this contract the right of first refusal for employment openings under the contract in positions for which they are qualified, if that employment is consistent with post-Government employment conflict of interest standards.

A common practice has held that as a condition of participating on performance work statement (PWS) or most efficient organization (MEO) teams, as defined by Circular A-76,  employees must forfeit the ROFR.  Presumably, the forfeiture is designed to preclude the real or apparent existence of a conflict of interest for employees involved in development of the agency requirement (PWS team) or agency tender (MEO team).  A conflict of interest would be predicated on the concept that employees involved in the PWS and MEO teams retaining the ROFR might be tempted to provide information that would compromise the integrity of the competitive process in exchange for favorable treatment relative to any post-employment opportunities with a private sector competitor should the MEO be unsuccessful.

Discussion

Provisions of FAR 3.104-3 still apply to employees involved in an A-76 competition.  Under these provisions FAR 3.014-3(b) stipulates that 

A person must not, other than as provided by law, knowingly obtain contractor bid or proposal information or source selection information before the award of a Federal agency procurement contract to which the information relates.
Providing information under prohibited circumstances and in cases where the ROFR would be a consideration are cases where discussions for post-employment are occurring illegally.  If the intent of the Federal employee and the colluding contractor is to violate the provisions of the FAR and the underlying Procurement Integrity Act (41 U.S.C. 423), which provides for criminal prosecution, the existence of a ROFR provision would be of minor significance.  Nothing precludes the colluding contractor from offering a position to a former employee outside the employee pool offered the ROFR if the contractor can show that a position (the contractor creates) requires unique qualifications not available in the employee pool (a determination made exclusively at the discretion of the contractor).  If the intent is criminal, forfeiture of the ROFR provision is not going to be a substantive additional deterrent.

In cases where an employee does not actively engage in, or seeks to sabotage the outcome of, the PWS or MEO process where collusion does not exist (if collusion existed, the significant deterrents referenced above would apply), the employee does so with no guarantee of post-competition employment;  ROFR provides only an additional opportunity.  The opportunity offered is unclear.  While an MEO and the process for staffing one provides significant safeguards for affected employees (e.g. the save pay provision should an employee accept a downgrade to remain in the MEO), no such safeguards exist for private sector employment.  Considerations of length of service, fringe benefits, and retirement programs, typically of significant concern to career Federal employees, may or may not be valued (and therefore offered in an employment opportunity) by a private sector performer.  If the intent is obstruction of the process, whether passive or active, the motivation for so doing by the employee is likely to outweigh the uncertain potential advantages provided by the ROFR provision  whether it is afforded PWS and MEO team members or not.

Requiring forfeiture of the ROFR results in significant impact on the competitiveness of the incumbent Federal provider.  Involving recognized experts in the function under study in developing both the PWS and MEO are essential to assuring that (1) the agency defines its requirement precisely, reaping the maximum benefit from the competitive process and (2) agency employees are offered the greatest opportunity to compete effectively for retention of the function in-house.  But the same recognized experts are often the most attractive candidates under the ROFR provision.  Employees with the greatest capability are likely to be unwilling to serve on PWS and MEO teams if forfeiture of ROFR is required.

Only participants on PWS and MEO teams are of concern relating to the ROFR.  An employee (a) serving as procuring contracting officer, source selection authority, a member of a source selection evaluation board, chief of a financial or technical evaluation team, program manager, deputy program manager, administrative contracting officer, or (b) who personally made specific decisions for the agency (as outlined in FAR 3.104(d)(1)(iii)) is still subject to the one year prohibition on accepting compensation from a competing contractor.  Under no circumstances could a ROFR be offered to employees serving in roles subject to the one year prohibition.  
Conclusion

USGS will apply the right of first refusal provision to employees serving on performance work statement and most efficient organization teams.  While a potential conflict of interest exists, sufficient safeguards exist to protect the integrity of the Competitive Sourcing process.  Ultimately, the relatively minor potential added negative impact of the allowing the provision to apply to PWS and MEO team members is outweighed by the significant positive impact of attracting the best and brightest to participate in the competitive process.
PWS and MEO development processes are team efforts.  Actions of one team member acting in bad faith (i.e. mere disagreement with the team majority would not necessarily imply bad faith) are not likely to go unnoticed by the team.  As an additional safeguard, USGS will implement a process for each PWS and MEO team that encourages team members to alert the PWS Team Leader or Agency Tender Official (ATO), as appropriate, if a team member is suspected of acting in bad faith.  The PWS Team Leader or ATO will be responsible for evaluating the situation and determining if additional review of team activities is required and will have the right to remove or replace team members.
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